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Department of Veterans Affairs § 3.704 

(2) Notwithstanding the provisions of 
paragraph (d)(1), effective November 2, 
1994, a surviving spouse who is receiv-
ing dependency and indemnity com-
pensation may elect to receive death 
pension instead of such compensation. 

(Authority: 38 U.S.C. 1317) 

(e) Surviving spouse becomes entitled. A 
surviving spouse who becomes eligible 
to receive death compensation by rea-
son of liberalizing provisions of any 
law may receive death compensation or 
elect dependency and indemnity com-
pensation even though dependency and 
indemnity compensation has been paid 
to a child or children of the veteran. 

(f) Death pension rate. (1) Effective 
October 1, 1961, where the monthly rate 
of dependency and indemnity com-
pensation payable to a surviving 
spouse who has children is less than 
the monthly rate of death pension 
which would be payable to such sur-
viving spouse if the veteran’s death had 
not been service connected, dependency 
and indemnity compensation shall be 
paid to such surviving spouse in an 
amount equal to the pension rate for 
any month (or part thereof) in which 
this rate is greater. 

(2) Effective June 22, 1966, where the 
monthly rate of dependency and indem-
nity compensation payable to a sur-
viving spouse who has children is less 
than the monthly rate of death pension 
which would be payable for the chil-
dren if the veteran’s death had not 
been service connected and the sur-
viving spouse were not entitled to such 
pension, dependency and indemnity 
compensation shall be payable to the 
surviving spouse in an amount equal to 
the monthly rate of death pension 
which would be payable to the children 
for any month (or part thereof) in 
which this rate is greater. 

(Authority: 38 U.S.C. 1312(b)) 

CROSS REFERENCE: Deaths prior to January 
1, 1957. See § 3.400(c)(3)(i). 

[35 FR 18661, Dec. 9, 1970, as amended at 39 
FR 20205, June 7, 1974; 41 FR 17387, Apr. 26, 
1976; 44 FR 45943, Aug. 6, 1979; 60 FR 18356, 
Apr. 11, 1995; 61 FR 20727, May 8, 1996; 62 FR 
5529, Feb. 6, 1997] 

§ 3.703 Two parents in same parental 
line. 

(a) General. Death compensation or 
dependency and indemnity compensa-
tion is not payable for a child if de-
pendency and indemnity compensation 
is paid to or for a child or to the sur-
viving spouse on account of the child 
by reason of the death of another par-
ent in the same parental line where 
both parents died before June 9, 1960. 
Where the death of one such parent oc-
curred on or after June 9, 1960, gratu-
itous benefits may not be paid or fur-
nished to or on account of any child by 
reason of the death of more than one 
parent in the same parental line. 

(b) Election. The child or his or her fi-
duciary may elect to receive benefits 
based on the service of either veteran. 
An election of pension, compensation 
or dependency and indemnity com-
pensation based on the death of one 
parent places the right to such benefits 
based on the death of another parent in 
suspension. The suspension may be lift-
ed at any time by making another elec-
tion. 

(c) Other payees. Where a child has 
elected to receive pension, compensa-
tion, dependency and indemnity com-
pensation or dependents’ educational 
assistance under 38 U.S.C. ch. 35 based 
on the death of a veteran, he (or she) 
will be excluded from consideration in 
determining the eligibility or rate pay-
able to a surviving spouse or another 
child or children in the case of another 
deceased veteran in the same parental 
line. See § 3.659(b). 

CROSS REFERENCES: Two-parent cases. See 
§ 3.503(a)(7). Two parents in same parental 
line. See § 3.659. 

[27 FR 4993, May 29, 1962, as amended at 39 
FR 20205, June 7, 1974] 

§ 3.704 Elections within class of de-
pendents. 

(a) Children. Where children are eligi-
ble to receive monthly benefits under 
more than one law in the same case, 
the election of benefits under one law 
by or on behalf of one child will not 
serve to increase the rate allowable for 
any other child under another law in 
that case. The rate payable for each 
child will not exceed the amount which 
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38 CFR Ch. I (7–1–09 Edition) §§ 3.705–3.706 

would be paid if all children were re-
ceiving benefits under the same law. 
Where a child is no longer eligible to 
receive pension, compensation or de-
pendency and indemnity compensation 
because of having elected dependents’ 
educational assistance under 38 U.S.C. 
chapter 35, the child will be excluded 
from consideration in determining the 
rate payable for another child or chil-
dren. 

(b) Parents. If there are two parents 
eligible for dependency and indemnity 
compensation and only one parent files 
claim for this benefit, the rate of de-
pendency and indemnity compensation 
for that parent will not exceed the 
amount which would be paid to him or 
her if both parents had filed claim for 
dependency and indemnity compensa-
tion. The rate of death compensation 
for the other parent will not exceed the 
amount which would be paid if both 
parents were receiving this benefit. 

[26 FR 1602, Feb. 24, 1961, as amended at 27 
FR 4993, May 29, 1962; 34 FR 839, Jan. 18, 1969; 
39 FR 20205, June 7, 1974; 54 FR 34981, Aug. 23, 
1989] 

§§ 3.705–3.706 [Reserved] 

§ 3.707 Dependents’ educational assist-
ance. 

(a) Child. The conditions applicable 
to the bar to payment of pension, com-
pensation or dependency and indem-
nity compensation for a child concur-
rently with educational assistance al-
lowance under 38 U.S.C. chapter 35 are 
set forth in § 21.3023 of this chapter. 

(b) Spouse or surviving spouse. There is 
no bar to the payment of pension, com-
pensation or dependency and indem-
nity compensation to a spouse concur-
rently with educational assistance al-
lowance under 38 U.S.C. ch. 35. 

CROSS REFERENCES: Discontinuance. See 
§ 3.503(a)(8). Certification. See § 3.807. 

[34 FR 840, Jan. 18, 1969, as amended at 41 FR 
29120, July 15, 1976] 

§ 3.708 Federal Employees’ Compensa-
tion. 

(a) Military service—(1) Initial election. 
Where a person is entitled to com-
pensation from the Office of Workers’ 
Compensation Programs, under the 
Federal Employees’ Compensation Act 
(FECA) based upon disability or death 

due to service in the Armed Forces and 
is also entitled based upon service in 
the Armed Forces to pension, com-
pensation or dependency and indem-
nity compensation under the laws ad-
ministered by the Department of Vet-
erans Affairs, the claimant will elect 
which benefit he or she will receive. 
Pension compensation, or dependency 
and indemnity compensation may not 
be paid in such instances by the De-
partment of Veterans Affairs concur-
rently with compensation from the Of-
fice of Workers’ Compensation Pro-
grams. Benefits are not payable by the 
Office of Workers’ Compensation Pro-
grams for disability or death incurred 
on or after January 1, 1957, based on 
military service. 

(2) Right of reelection. Persons receiv-
ing compensation from the Office of 
Workers’ Compensation Programs 
based on death due to military service 
may elect to receive dependency and 
indemnity compensation at any time. 
Once payment of dependency and in-
demnity compensation has been grant-
ed, all further right to FECA benefits 
is extinguished and only dependency 
and indemnity compensation is payable 
thereafter. 

(3) Rights of children. Where primary 
title is vested in the surviving spouse, 
the claimant’s election controls the 
rights of any of the veteran’s children, 
regardless of whether they are in the 
claimant’s custody and regardless of 
the fact that such children may not be 
eligible to receive benefits under laws 
administered by the Office of Workers’ 
Compensation Programs. A child who 
is eligible for dependency and indem-
nity compensation or other benefits 
independent of the surviving spouse’s 
entitlement may receive such benefits 
concurrently with payment of FECA 
benefits to the surviving spouse. 

(4) Entitlement based on 38 U.S.C. 1151. 
The provisions of this paragraph are 
applicable also in those cases in which 
disability or death occurs as a result of 
having submitted to an examination, 
medical or surgical treatment, hos-
pitalization or hospital care, training, 
or compensated work therapy program. 
See §§ 3.358 and 3.361. 

(b) Civilian employment—(1) Same dis-
ability or death. Where a person is enti-
tled to compensation from the Office of 
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